Fourth Independent Review of the Work Capability Assessment

Call for evidence

Comments from the Scottish Welfare Reform and Health Impact Delivery Group 

Introduction

This evidence is based on a briefing prepared for those members of the Scottish Welfare Reform and Health Impact Delivery Group (HIDG) who were invited to take part in a telekit with Dr Paul Litchfield on 22 August 2013.  

This evidence explains the role of the HIDG, the strategic context for health, work and well-being in Scotland and summarises the HIDG’s comments on the WCA, making recommendations for areas of improvement where appropriate. 

Scottish Welfare Reform and Health Impact Delivery Group (HIDG)
The HIDG was established by the Public Health Division of the Scottish Government in November 2012 with the following terms of reference - 
· The group will provide a forum for the Scottish Government, COSLA and NHSScotland, third sector bodies and other interested organisations:

· to consider the impact of the introduction of reforms to the Welfare Benefit system in Scotland on population health and demand for healthcare services; 

· identify opportunities for mitigation or militation of negative impacts;  

· identify good practice and assist in the sharing of such practices across Scotland;

· identify areas where further discussion is required, action might be taken or better alignment needed between NHS and other services, including local government and the third sector, and wider actions taken in response to welfare benefit reform.

· In order to maintain a meaningful watching brief, members will seek to share (as early as they can) updates on forthcoming developments. The group will look to play an active role in influencing policy and service responses as they develop.

· Key areas of interest may be expected to vary over time but will include.

· Short term impact on population health

· Long term impact on population health

· Short term changes in demand for healthcare services

· Long term changes in demand for healthcare services

· The group will develop a forward work plan setting out how its work will progress including timeframes.  The forward work plan will establish a timetable for future meetings.

· The Group will report into the Scottish Government’s Welfare Reform Governance structure and will also seek to inform the deliberations of the Ministerial Task Force on Health Inequalities.

Health, work and well-being in Scotland

Briefings from the DWP explain that Employment and Support Allowance (ESA) has been designed to enable those with disabilities and long term health conditions to achieve their full potential through work.  Within Scotland, there has been a long term commitment to advance the health and work agenda as work is recognised as a key social determinant of health.  Health Works (2009) was produced by the Scottish Government following a review of their Healthy Working Lives strategy.  Health Works sets out why the Scottish Government wants to change attitudes to health and work amongst employers, workers and healthcare professionals.   Health Works has influenced and been a feature of other Scottish policies relevant to the working age population, specifically:

· the allied health professions (AHP’s) delivery plan which makes a commitment that all AHPs should ask people about their work status and initiate support to enable individuals to remain in or return to work.

· The Mental Health Strategy for Scotland 2012-15 which includes a commitment to promote evidence-based practice in relation to employability and to refocus practice on more effective approaches

· Modernising Nursing in the Community, whose health, work and well-being programme has a clear focus on promoting health and work as part of routine nursing care in the community.

However the HIDG also recognise that some people are unable to work due to their disability and/or health condition and who need to be able access welfare benefits to enable them to live their lives as well as possible in Scotland today. It is against this backdrop that the HIDG has identified a range of recommended changes to the WCA process to enable those unable to work, due to their health condition and / or disability, to access ESA equitably, effectively and efficiently
Work Capability Assessment (WCA) Discussion

Following a workshop to review the WCA process, the HIDG has identified areas of concern and recommended improvements at various stages of the assessment process – see below.  In addition comments and examples from GP’s and the third sector
 have also been incorporated into this evidence.
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Stage 1, prior to this stage of the process, clarity about when and how to claim should be widely available.  There are concerns that some claimants who should have claimed ESA haven’t found their way onto the system.  There should be explicit links between the Fit Note/Med 3’s into the WCA process.  Clear, objective, advice and support on applying for ESA should be made available to those leaving long term psychiatric care, those attending substance misuse treatment and recovery services and those utilising homeless services as well as those leaving prisons.  
Stage 2, there are concerns about the delay in payment of ESA with some cases taking up to six weeks before they receive their first payment.  There should be targets set for payment of ESA. Monitoring of this target should be publicly available.  It is suggested that the first payment should be received within 10 working days from receipt of claim.  However if this not possible the DWP should take responsibility for informing the claimant that they will be eligible for a short term benefit advance if required.

Stage 3, concerns were raised about literacy levels.  DWP must ensure an ‘easy-read’ version of the letter is available and that it includes information for claimants on where they may be able to get support in completing the ESA50 questionnaire.

Stage 4 was identified as a crucial part of the process where a number of improvements should be made, specifically 

· Review the ESA50 to ensure it is evidenced based and robust, particularly in relation to mental health conditions.  
· It is recognised that there is a question in ESA50 asking the claimant for information about their GP and anyone else who provides them with care, support or treatment.  The HIDG believe that both evidence from the GP and any other person providing support should be requested by DWP.  Both types of evidence should be treated with equal value when considering whether or not a face to face assessment is required and at stage 7 of the WCA process when the DWP decision maker makes the determination on ESA entitlement.      
· It is common for people with mental health conditions to under report the severity or impact of their condition on the ESA50 forms possibly due to a lack of insight into their condition or because they are too ill.  Therefore it is crucial for additional medical evidence to be provided by the claimants own GP, psychiatrist or community health nurse etc.
· Given that a face to face assessment may not be needed if a recommendation can be made on paper evidence, an ESA113 should be routinely requested from the person or persons the claimant is seeing for their health condition.  

· Where the Fit Note/Med3 has identified a mental health condition or homelessness, these claims should be ‘flagged’ to ensure that these more vulnerable claimants receive additional support through the process and that medical and another supporting evidence must be collected before any face to face assessment takes place.
· The ESA113 itself should be reviewed as it is felt it is an inadequate form.  At the very least, details requested on the ESA113 should be similar to those on the ESA50.  

· There should also be a requirement when completing the ESA113 to assess ‘risk’ to the claimants health or health of others if found ‘fit for work’.  For example, ‘in your opinion as the claimant’s GP do you think that there would be a substantial risk to the claimant or to any other person’s mental and/or physical health such that it may deteriorate if they were found fit for work, or placed in the WRAG group?’  

· It should be incumbent upon the DWP to educate Health Care staff including GP’s of the existence and the correct application of these substantial risk clauses. Without such clauses GP’s and other clinicians are concerned that they may be seen as complicit in an assessment process which is causing avoidable harm. 

· In addition to the above, general guidance on completing the ESA113 should be clearer for health professionals, and contractual obligations stressed.  If the ‘named’ health professional does not feel they have adequate knowledge of the claimant’s condition to provide evidence, then it should be the responsibility of that health professional to identify who could provide appropriate information.

· The timescale for completion of ESA113 should be extended to 28 working days, with extensions available if appropriate.  A four week turn around for GP’s is much more realistic given they are struggling under a significant increase in demand for reports.
· It should be noted, that in May 2013 the Deputy First Minister and the Cabinet Secretary for Health and Wellbeing wrote a letter endorsed by the Scottish General Practitioners Committee to the Secretary of State for Work and Pensions requesting that the DWP improves its obtaining of medical information so that the right information is obtained at the right time to allow correct outcomes for medical assessments, reducing the need for claimants to appeal and to require additional medical evidence.
Stage 5 should only be undertaken once all the evidence has been submitted and DWP or ATOS are unable to make a recommendation on the paper evidence.  ‘As GP’s and custodians of the patient’s life long medical record, often with a long term relationship with our patients, we expect the DWP to attach more weight to the completed ESA113.  There seems to be a serious failure of the DWP and / or ATOS health assessors to understand and consider the clinical and functional impact of many of the long term conditions that are recorded for our patients.
’
Stage 6 was identified as an area for major improvement, specifically

· The need to monitor the number of DNA’s and their main health condition and make this information publicly available

· Ensure claimants know that they can have the assessment recorded

· Accessibility issues, demeanour and attitude of assessors should be addressed, in particular the assessors understanding about complex mental health conditions.

Example: The journey to the nearest ATOS office in Glasgow can be extremely stressful for some of our clients who struggle to travel even short distances on public transport. Some live 25+ miles away from the ATOS office and the journey can take up to 1.5hrs to reach on public transport. A significant number of our clients lack the confidence to make this journey unaccompanied and many do not have a family member or addiction worker to support them to attend. They also have to pay the travel costs in advance before they can claim them back. If their appointment is in the morning they are required to travel during peak period at a cost of £5+. 

· In relation to mental health conditions, the role of therapeutic activity should be recognised as ‘therapy’ rather than an indication that the claimant is fit for work.  Also consideration needs to be given to those who are in recovery from substance use problems and although not still ‘using’ are still in a fragile rehabilitation phase of their recovery.
Example: Clients are being put off from taking part in activities such as short health walks and therapeutic volunteering which are proven to enhance their long-term recovery as they are worried that this will count against them when attending a WCA. 

· Assessors should review statements made by claimants within the context of their social / daily lives and be realistic about what the claimant can and can’t do (it was felt that a positive spin was often placed on a claimants abilities).  

Example: Some clients who have a range of health problems which can vary in level of severity from day to day are not taking their prescribed medication prior to a WCA as they feel they need to present themselves in the worse possible light in order to pass a WCA. Some are putting their recovery, if not their lives, at risk by doing this. Others will play down their condition and the impact it has on their lives because of the stigma attached to alcohol misuse.
· It should also be recognised that claimants with mental health conditions often struggle to clearly explain themselves to a person with whom they are unfamiliar.

· The HIDG has serious concerns that the ATOS health assessors and DWP decision makers do not fully appreciate the impact that chronic mental health problems, chronic addiction problems and serious social problems (such as chronic homelessness) have on a person’s functional capabilities. We believe wider evidence should be considered with regard to a person’s capability to work. For example, chronic homelessness is a marker for very severe underlying mental health problems – evidence shows that 70 % of this group will have a serious personality disorder (often undiagnosed) and around the same number will have a serious addiction problem. Forensic history should be looked at, as an indicator of behavioural problems again often as a result of underlying personality or mental health or addiction problems. Work history could also be considered when trying to establish a persons need for support through the ESA – those with repeated work ‘failures’ are again likely to have significant underlying mental health problems.

· The skills of assessors in recording of observed behaviour   frequently demonstrates a lack of understanding about mental health conditions, for example stating that the person did not look ‘tired, sweaty or rocking’.  

· Also concerns were raised about how an assessor can accurately provide an objective observation of a claimant’s mental health condition when they have spent approximately 20 minutes with them. 

Stage 7 requires confirmation on whether or not DWP have targets for numbers being assessed as ‘fit for work’ because if this is the case, concerns were raised on how objective this stage of the decision making process can be.  Also improvements needed in terms of how this decision is made given the DWP decision maker is not a health professional, it is presumed that they use the recommendation of the face to face assessment (stage 6) as their main source of information for the decision.  If this is not the case, what other information and criteria do they use and what skills/experience in health conditions do they have?  The HIDG would recommend that the DWP use appropriately qualified and experienced decision makers at this stage who are able to fully understand the extent to which many mental health conditions impact on people’s lives.

Stage 8, it was felt that it was crucial at this stage for claimants to be clear that being in the WRAG places conditions on them and that failure to meet these conditions can result in their ESA being sanctioned.  It was also felt that longer awards should be made.

Example: Following Work Capability Assessments many of our clients are being assessed as either fit for work and put on JSA or into the ESA Work-Related Activity Group despite still trying to deal with a chronic alcohol problem. Most are relieved that they are still in receipt of their benefits so do not challenge the assessment as they are unaware of the conditions that will then be attached to their benefits. 

It is at a later date when they are required to increase their work search activity or mandated to attend the Work Programme that they are unable to do so as they lack the cognitive ability, confidence and lifestyle skills to participate in these programmes. When they do not participate they are sanctioned and lose their benefits.

Many of these are people with varying degrees of mental and physical health problems including severe anxiety and depression, alcohol-related memory loss, limited mobility, heart disease, chronic obstructive pulmonary disease, high blood pressure and diabetes. There are very few that are physically fit and/or mentally able to hold down even a part-time job. 

Stage 8 &15, evidence changes the decision, at this stage it should be a contractual obligation for medical evidence to be submitted if it was not submitted at stage 4.  HIDG queried how many decisions had been changed at this point and wondered if medical evidence had been useful in changing that decision. The HIDG queried what additional evidence might be sought under the new ‘mandatory reconsideration’ process. 
Stage 17, the HIDG has major concerns over the number of requests for WCA appeals and the number of decisions that are subsequently overturned at tribunals.  

· Traditionally the NHS and local authorities in Scotland have provided funding to third sector organisations that support the health and social care needs of those affected by poverty, inequality, low levels of physical and mental health and well-being.   More and more of these organisations time and resources are now being spent on supporting claimants through the ESA appeal process.  

· In addition the pressure on GP’s to provide medical evidence to support appeals has also been increasing, ‘The impact on our general practices has been huge and some of our group have felt it to be crippling, with the increased workload diverting us from essential clinical care. Increasing numbers of consultations are being taken up either focusing on the practical support of patients through the appeals procedure or, more disturbingly, trying to help patients cope with the mental ill health effects of the process
.’ Consequently a number of GP practices in Scotland are now either refusing to provide medical evidence or are charging to provide it which can exclude vulnerable clients with no means of paying for it and the HIDG is extremely concerned that this is leading to inequities in the system and an increase in health inequalities. This situation could clearly be improved if appropriate medical evidence to support the WCA process was requested by the DWP at stage 4.  
· Given that 70% of appeals supported by welfare rights advisors in Scotland are successful, the HIDG felt that improvements and financial savings could be made to the appeals process if the DWP reviewed the appeals evidence prior to the tribunal.  It is the HIDG’s understanding that this information is submitted to the DWP as part of the appeals process however is never used to overturn decisions made at stage 15.

Example: A claimant found fit for work was referred to our organisation by his GP.  The client had significant issues related to diagnosed schizophrenia and as part of his condition he didn’t fully recognise his condition and had not mentioned it on his ESA50.  He went through the face to face assessment with the ATOS health professional without his mental health condition being picked up in anyway – no reference to it was made in any of the associated paperwork and decision.  Our advisor met him regarding the appeal and was immediately alarmed by his mental health condition and behaviour.  Our advisor sought medical evidence from the claimants GP and from this it was very clear that this was someone who was very far from being ‘fit for work’.  This evidence was submitted to the DWP as part of the appeal process but the decision was not overturned, therefore the advisor and claimant had to attend the appeal tribunal – the appeal tribunal overturned the DWP decision before the advisor and claimant even had a chance to sit down. 

· The HIDG recommend that any medical evidence provided at this stage should be taken into account if the claimant makes an ongoing application for ESA and is used by the DWP at stage 4 to determine whether or not a face to face assessment is required.
· There are concerns about claimants going through the appeal process who are not receiving benefits during this time or in many cases there appears to be a significant delay in ESA being paid after appeal.  As recommended in stage 2 – the DWP must take responsibility for ensuring that claimants receive a short term benefit advance when benefits are delayed. ‘We have patients who are appealing the WCA decision and have been without any benefit for several weeks.  This is throwing people into destitution.  One such patient is on Hepatitis C treatment, a year long difficult treatment which often severely incapacitates due to the Interferon treatment itself. His treatment is being put at risk at a cost of thousands to the NHS because he has not received any benefit for weeks.
’  

· The frequency of reassessments should also be addressed, particularly in relation to claimants with a mental health condition.  The ‘revolving door’ system which many claimants experience in terms of being reassessed within months or even weeks of an appeal decision has an ongoing detrimental affect on mental health. This ongoing experience of uncertainty, stress and anxiety is not conducive to supporting people with mental health conditions to start to think about employment opportunities.  The current system seems not only inefficient but also places a huge burden on patients who are already struggling to cope with significant health problems.

· The HIDG hopes that the DWP and ATOS learn from the outcome of appeals.  This should lead to improvements in gathering and analysing evidence to support a claimant’s application, the face to face assessment and the final decision making.     

· Finally, the HIDG would welcome an annual monitoring report from DWP summarising the impact of the implementation of the recommendations of this fourth independent review of the WCA.
In conclusion the HIDG clearly recognises and values the relationship between work, health and well-being.  However it remains concerned that the WCA is flawed and has a damaging affect on the health of claimants and places additional pressures on NHS services and in particular general practice.  We are concerned that this flawed process has led to an inequity across Scotland in the way that medical evidence is provided to support claimants appealing ESA decisions.  We strongly recommend that appropriate medical evidence to support a claimant’s application for ESA is made early on in the WCA process and that GP’s recognise and value their contractual obligations in ensuring this evidence is provided. 

‘We all recognise the health benefits of appropriate work.  The WCA should be part of a process to enable people to maximise their potential in achieving that benefit.  Therefore, the underlying ethos of this process should be that of support, understanding and enablement.  This seems to be lost in the current system with its systems of sanctions, which are often totally inappropriate and undermining for many vulnerable people.
’

Roddy Duncan, HIDG chair, Public Health Division, Scottish Government
Roderick.Duncan@scotland.gsi.gov.uk
August 2013
� Examples provided by Dumbarton Area Council on Alcohol and Edinburgh Community Help & Advice Initiative
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